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express preemption provision or there is
some other clear evidence that the Congress
intended preemption of State law, or where
the exercise of State authority conflicts with
the exercise of Federal authority under the
Federal statute.

(b) Where a Federal statute does not pre-
empt State law (as addressed in subsection
(a) of this section), agencies shall construe
any authorization in the statute for the
issuance of regulations as authorizing pre-
emption of State law by rulemaking only
when the exercise of State authority directly
conflicts with the exercise of Federal author-
ity under the Federal statute or there is clear
evidence to conclude that the Congress in-
tended the agency to have the authority to
preempt State law.

(c) Any regulatory preemption of State law
shall be restricted to the minimum level nec-
essary to achieve the objectives of the statute
pursuant to which the regulations are pro-
mulgated.

(d) When an agency foresees the possibil-
ity of a conflict between State law and Feder-
ally protected interests within its area of reg-
ulatory responsibility, the agency shall con-
sult, to the extent practicable, with appro-
priate State and local officials in an effort
to avoid such a conflict.

(e) When an agency proposes to act
through adjudication or rulemaking to pre-
empt State law, the agency shall provide all
affected State and local officials notice and
an opportunity for appropriate participation
in the proceedings.

Sec. 5. Special Requirements for Legisla-
tive Proposals. Agencies shall not submit to
the Congress legislation that would:

(a) directly regulate the States in ways that
would either interfere with functions essen-
tial to the States’ separate and independent
existence or be inconsistent with the fun-
damental federalism principles in section 2;

(b) attach to Federal grants conditions that
are not reasonably related to the purpose of
the grant; or

(c) preempt State law, unless preemption
is consistent with the fundamental federalism
principles set forth in section 2, and unless
a clearly legitimate national purpose, consist-
ent with the federalism policymaking criteria

set forth in section 3, cannot otherwise be
met.

Sec. 6. Consultation.
(a) Each agency shall have an accountable

process to ensure meaningful and timely
input by State and local officials in the devel-
opment of regulatory policies that have fed-
eralism implications. Within 90 days after the
effective date of this order, the head of each
agency shall designate an official with prin-
cipal responsibility for the agency’s imple-
mentation of this order and that designated
official shall submit to the Office of Manage-
ment and Budget a description of the agen-
cy’s consultation process.

(b) To the extent practicable and per-
mitted by law, no agency shall promulgate
any regulation that has federalism implica-
tions, that imposes substantial direct compli-
ance costs on State and local governments,
and that is not required by statute, unless:

(1) funds necessary to pay the direct
costs incurred by the State and local
governments in complying with the reg-
ulation are provided by the Federal
Government; or
(2) the agency, prior to the formal pro-
mulgation of the regulation,

(A) consulted with State and local
officials early in the process of
developing the proposed regulation;

(B) in a separately identified
portion of the preamble to the
regulation as it is to be issued in the
Federal Register, provides to the
Director of the Office of
Management and Budget a
federalism summary impact
statement, which consists of a
description of the extent of the
agency’s prior consultation with State
and local officials, a summary of the
nature of their concerns and the
agency’s position supporting the need
to issue the regulation, and a
statement of the extent to which the
concerns of State and local officials
have been met; and

(C) makes available to the Director
of the Office of Management and
Budget any written communications
submitted to the agency by State and
local officials.
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